
STATE OF INDIANA ) IN THE BARTHOLOMEW CIRCUIT COURT
SS)

COUNTY OF BARTHOLOMEW ) CAUSE NO. 03CO 1�2309-MI-004658

ROSS THOMAS,
in his capacity as
Chairman of the Bartholomew
County Democratic Party;

Plaintiff,

)
)
)
)

V. )
)

JOSEPH FOYST,
individually; and
JAMES HOLLAND,MARK KEVITI', "

and SHARI LENTZ, in their official capacities
as members of the Bartholomew County
Election Board,

Defendants.

)
)

)

JUDGMENT 0N COMPLAINT
'

{1movember Land November. 28, 2023!

This matter comes before the Court for evidentiary hearing on the Plaintifi's 'fAmended_

Complaint. For Declarato'g__§"_1AndInitmctiveRe'liefi-I' filed on or about October 4, 2023; and, on "Defendant,_,

Javs,Fovstis..Motion To DisrnissFor Lack Of .Sub' ectMat er s ? Jurisdiction Due To-Failure To File

Election Challenge" filed on or about November 27, 2023.

Plaintiff} Ross Thomas, Esq., appears in person, and is an attorney�at�law;'Defendant, Joseph

Foyst, appears individually, and 'by counsel, George Hofi'ma'n III, Esq.; Defendant, Bartholomew County

Election Board, appears by individual members, and by counsel, Peter Campbell King, Esq.

The Court, after being duly advised in the premises, FINDS AND ORDERS as follows:

'1. Plaintiff's complaint seeks declaratory reliefpursuant to Rule 57 of the Indiana Rules ofTrial

Procedure, and injunctive reliefpursuant to Rule 65 (A) of the Indiana Rules of�Trial Procedure

as follows:
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(i)

(ii)

that the Defendant, Joseph Foyst, (hereinafter "Dcfend'ant") be declared an

ineligible candidate for Columbus City Common Council, Di'strict 6, in the 2023

general election; and,

that he be enjoined from appearing on the general election ballot as a candidate

for Columbus City Cemmon Council, District 6.

. Expedited hearings were conducted in these proceedings on: October 16, 2023; November l,2

2023; and, November 28, 2023.

. During the course of these proceedings the Plaintiffhas withdrawn his request for injunctive3

relief, and dismissed fiom the proceedings themembers ofthe Bartholomew County Election

Board.

. The following facts are mostly undisputed in these proceedings:

(i)

(ii)

_
(iii)

. (iv)

based upon the candidate vacancy that existed afier the primary election in 2023,

the Bartholomew County Republican Party conducted a caucus and selected the

Defendant to assume the candidate vacancy for the Columbus City Common

Council, District 6;

on or about July 26, 2023 the Plaintiff; Chairman of the Bartholomew County

Democratic Party, challenged the eligibility ofRepublican candidate, Joseph

Foyst, based on a late CAN-47 (Notice ofParty Caucus) filing by the

Bartholomew County Republican Party;

afler consideration, the Bartholomew County Election Board agreed with the

candidate challenge by way of it's written determination and-ruling on August

18, 2023;

thereafier, the Bartholomew County Republican Party conducted a second caucus

on August 29, 2023, which again selected the Defendant-to fill the existing city

council candidate vacancy;
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(v) thc CAN-49 (Certificate ofCandidate Selection), fi'om this caucus, was filed with

the Bartholomew County Circuit Court Clerk on or about August 30, 2023;

(vi) on or about September 6, 2023 the Plaintiffattempted to file with the

Bartholomew County Circuit Court Clerk a new candidate challenge, but that

filing was refused by the Clerk's stafl'based upon the Indiana ElectionDivision's

published deadlines for accepting candidate challenges;

(vii) the general election was conducted on November 7, 2023;

(viii) the Defendant was the successfitl candidate in-that election; and

(ix) no additional election challenge has been filed relating to the Defendant since the

general election.

5. Therefore, as of the date of the Bartholomew Caunty Election Board determination, on August

18, 2023, a vacancy existed on themunicipal election ballot for the Columbus City Common

Council, District 6, office.

6. For a local office, this type of candidate vacancymay be filled in one of two ways:

1) a caucus comprised of eligible precinct committeemen; 0'1"

2) a county chairman or committee of _a political party authorized to fill vacancies by a county

committee". Indiana Code §3�13-1-6. In this case'the Bartholomew County Republican Party .

chose to fill the candidate vacancy in the municipal election ballot by caucus.

7. Indiana Code §3-l'3�1 -2 proVides that:

A candidate vacancy that-exists on-a primary election ballot may not be filled for the

pdmaryelection. The resulting vacancy on the following general ormunicipal election

ballotmaybe filled in the manner prescribed by this chapter if it is filled not later than

the noon July 3 certification deadline under section 15 (c) of this chapter. Indiana Code

§3-I 3-1 -2.

8. However, Indiana Code §3�13�1-7(b) provides as follows:

Sec. 7. (a) Except as provided in subsection (b), action to fill a candidate vacancymust be taken:
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(l) not later than noon July 3 after the primary electiou ifthe vacancy exists on a genera]

ormunicipal election ballot; and

(2) within thirty (30) days afiei' the occurrence of the vacancy, if the vacancy exists on a

special election ballot, subject to section 2 of this chapter.

(b) This subsection applies to a candidate vacancy that exists before the thirtieth day

before a general, municipal, or special election and that is due t'o any of the following:

(1) 'Ihe death ofa candidate.

(2) The withdrawal ofa candidate.

(3) The disqualification of a Candidate under IC 3-8-1-5.

(4) A court order issued under IC 3-8-7-29(d).

(5) The successful challenge of a' candidate nominated 'by a state, county, or town

convention ofa political party.

(6) The successful challenge of candidate under IC 3-8-8.

(7) The successfirl challenge of a candidate under sections 16.5 and 20.5 of this chapter.

Action to fill a candidate vacancy under section 3,4,5, or 6 ofthis chapter for reasons

permitted under this subsectionmust be taken within thirty (30) days after the occurrence

of the vacancy.

9. Indiana Code §3�13-1-7(b) was amended in 2021 to add vacancies created by the "successful

challenge of a candidate nominated by a state, county, town com'lention ofa political party", or,

the "successfitl challenge ofa candidate under sections 16.5 and 20.5" to the types ofvacancies

that could be filled afier the normal filing deadline. Prior-to-this amendment, only vacancies

createdby death, withdrawal, disqualification, or a court order declaring the candidate ineligible

could be filled in this manner. This amended language has not yet been specifically interpreted

by a court.
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10.

11.

12.

13.

14.

15.

16.

It appears that'PlaintifPs initial challenge of the Defendant's eligibility, and the Bartholomew

County Republican Party Certificate ofCandidate Selection, was resolved by the Bartholomew

County Election Board in accordance with Indiana Code 3-13-1-16.5(b).

In this case, the second Bartholomew-County Republican Patty caucus, selecting theDefendant

as the candidate to fill the existing candidate vacancy, was conducted within thirty (30) days of

the vacancy occurrence, and prior to the thirtieth day before the municipal election (i.e. October

8, 2023).

Indiana Code 3-13�1-16.5(b) provides that a candidate challenge must be filed with the county

election board no later than seventy-four ('74) days before the general ormunicipal election. In

this case that deadline would have been August 25', 2023.

Plaintiffexpresses reasOnable concern that, as applied in these circumstances, the challenge

deadline" was actually five (5) days prior to the CAN-49 being filed with the Bartholomew

County Clerk ofCourts memorializing the Defendant's selection by caucus.

The Court notes that Indiana Code §3�13-2-11 provides a mechanism to challenge the validity of

late candidate vacancies by filing a statement questioning a candidate's validity with the election

board, not' later than noon, fom'teen (14) days before the general election. However, this chapter

applies to late vacancies due to: death ofa candidate; withdraw of a candidate; disqualification of

a candidate; or due to court order. Indiana Code §3-13-2�1 and Indiana Code §3-5-2�26.I.

Thus, while the application provisions in Indiana Code §3-13�2�1 originallymirrored those

application provisions of Indiana Code. §3-l 3-1�7(b), the 2021 legislative amendments to Indiana

Code §3�13�1-7 were not carried over ormimicked in Indiana Code §3-l3�2�1 .

This case involves mostly undisputed facts, and ultimately the legal conclusion turns onmatters

of statutory interpretation. The legislature is presumed to act intentionally, and thc analysis is

nonpartisan. Plaintiffs request to declare the Defendant ineligible as a candidate for the

Columbus City Common Council, District 6, is DENIED.
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'17. The Court FINDS and CONCLUDES that Judgment shall enter in favor of the Defendant, Joseph

Foyst, and against the Plaintiff on the contestedmatters.

SO ORDERED, ADJIIDGED AND DECREED THIS
I 2 DAY QFf' ANUARY, 2024.

,4? ."MARK LOYD,'
'

BARTHOLOME_ CIRCUIT COURT

Distribution:
Plaintiff, Ross Thomas, Esq.
Counsel for Defendant, George Hoffman'III, Esq.
Counsel for Election Board, Peter Campbell King, Esq.
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